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The judgment is the easy part — collecting it
from an LLC poses problems

B KALLIE COX

Plaintiff attorneys across all civil
practices are facing a common prob-
lem in Missouri and nationwide.
Collecting judgments from Limited
Liability Companies (LLCs) is a time
intensive, difficult process that leaves
attorneys and their clients frustrated.

These attorneys say that winning
a case can be the easy part when
dealing with these companies. Col-
lecting the judgements is a long,
painstaking process riddled with
bureaucratic red tape and hurdles
for lawyers to navigate.

LLCs are easy and cost-effective
to set up in most states. The busi-
ness structure shields its owners
from personal liability in the event
of litigation, meaning that their
personal assets are not connected to
the business’s debts.

Kathleen Schin
McLeroy, an attor-
ney with Carlton
Fields in Tampa,
Florida, is an expert
in judgement col-
lections. She spoke
on an American Bar
Association pan-
el on the topic and
said she has a few main take aways for
attorneys struggling in this area.

“First, judgment enforcement is
sort of a long game and not a short
game. (...) Youmay spend a number of
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years researching and collecting in-
formation over time before you actu-
ally find assets that can be applied to
the judgment,” McLeroy said. “And I
say that because the fact that you ob-
tained a judgment and that the per-
son or entity against whom you got
the judgment didn’t consensually pay
you, means that there’s work ahead
in order to get it done and sometimes
you’re operating without a lot of in-
formation about where assets might
be. You’ve got to develop that infor-
mation and then determine effective
ways to capture the assets.”

The second thing attorneys should
keep in mind is to use their judgment
with respect to the money they spend
on researching and investigating
while trying to obtain the judgment.

“There’s no guarantee you can col-
lect and so sometimes you need to be
somewhat measured by how much
additional money you spend in re-
searching, both in attorney’s time
and in actual out of pocket costs in
trying to determine next steps, be-
cause judgments are good for a num-
ber of years,” she said. “For instance,
I practice in Florida, and judgments
in Florida are good for 20 years, so
sometimes it makes sense to wait
some time, particularly if the entity
has gone through difficulties finan-
cially, to wait for them to recover be-
fore you can find assets.”
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Attorneys need to be realistic
about what might be available to
collect, she added. Arguing that it
would not make sense to spend more
money in costs than one could ever
hope to recover if they non-consen-
sually captured assets.

Natalie Shkolnik,

a partner in Wilk
Auslander’s New
York office, also
spoke on the ABA
panel  alongside

McLeroy. Her firm
started a judgment
enforcement prac-
tice in 2004, pio-
neering legal decisions in the area.

Shkolnik said the hardest judg-
ments to collect are those against in-
dividuals instead of companies.

“Because it’s easier for an individu-
al to disappear,” she said.

In Missouri, LLCs are not obligated
to file an annual report with the state
and don’t have to provide the com-
pany’s operating agreement. Errors
in the legal names for LLCs and their
owners are common, Missouri attor-
neys say, and taken together the lack
of state reporting and errors in fil-
ing make it difficult to determine the
company'’s assets or true owners.

Missouri Lawyers Media spoke with
national experts and Missouri attor-
neys on how they are navigating the
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muddy water created by LLCs when
collecting judgments.

THE PROBLEM WITH LLCS

Gregory Leyh, who owns his prac-
tice in Kansas City, knows first-hand
the difficulties of collecting judg-
ments from an LLC.

Leyh led a class-
action lawsuit on
behalf of the ten-
ants of Ruskin Place
apartments in Kan-
sas City and won a
$62 million judg-
ment for uninhab-
itable living con-
ditions, emotional
damages and punitive damages. But
this judgment was never paid.

KM-T.E.H. Realty 8 LLC was one
of the defendants in the original
suit, as was Michael Fein, a man-
ager and a member of the company,
Missouri Lawyers Media reported.
Months before the judgment was
rendered, the company sold its as-
sets and stripped the LLC of its val-
ue and Fein fled the country.

Despite the setback, Leyh and his
law partners Nicholas Leyh and An-
drea Knernschield refused to give up
and registered the judgment in New
York, Pennsylvania, Oklahoma and
Indiana, all states which they be-
lieved KM-T.E.H. Realty or its relat-
ed entities held property. Tracking
these entities, their owners and in-
surers was difficult, and at one point,
the group had 24 separate LLCs.

“We litigated in New York for a
while, litigated in Pennsylvania, and
we had $15,000 from a bank in New
York. But that’s it,” Leyh said. “So, we
then sued some associated LLC com-
panies that were associated with (KM-
T.E.H), and we got maybe another
couple of $100,000 in settlements
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from them. We then filed an equitable
garnishment claim seeking insurance
company funds to partially satisfy
this judgment, by which I mean (KM-
T.E.H.) was insured and we finally got
the information we needed to identify
the insurance companies.”

Leyh said they identified six de-
fendants in the equitable garnish-
ment claim. Of these, three insur-
ance companies — Colony Insurance
Company, Starstone Specialty In-
surance Company and Liberty In-
surance Underwriters — are part of
this $2.75 million settlement.

Recently, Leyh also settled with ad-
ditional insurance companies. In No-
vember, a judge granted final approval
on his settlement with Allied World,
which he says was one of the last of
five insurance companies to settle.
This amount was $1,675,000. The
judge also entered an order permit-
ting him to begin distributing funds
from another settlement that settled
for $1,450,000.

“We had one round of settlement
checks that went out in the rough
amount of $20,405. They were all
distributed to the class. The second
round from Hallmark is $10,006 for
each class member,” he said.

But these settlements aren’t the end
of the road, Leyh said. It’s just where
they are in the process now.

“We are continuing to explore the
identity of insurance companies that
may have insured the two judgment
debtors against whom we got the
original 2020, judgment KM-T.E.H
and Michael Fein,” he said. “So, there
may be additional insurance compa-
nies that we are in the process of at-
tempting to identify”

While this class action is unique,
Leyh said the LLC structureis designed
to protect individuals and shield them
from judgment collections.

“What the LLC structure permits
is a lot of very bad behavior by the
LLC. And with a little bit of plan-
ning, they can eliminate their assets,
get rid of their assets, transfer their
wealth, dump property and there-
fore the ability to collect a judg-
ment, holding them accountable for
the very bad behavior is difficult,
sometimes impossible.” Leyh said.

Ronald J. Eisenberg, a St. Louis attor-
ney who also operates his own practice,
has experience litigating against and on

- behalf of LLCs. The
LLC company struc-
ture has become in-
creasingly popular in
recent years because
of how easy they are
to set up, he said.

“They don’t re-
quire annual re-
porting to the state
of Missouri — to the secretary of state
— and the information as far as the
ownership of the LLC is not generally
public record,” Eisenberg said. LLCs
are particularly common in land-
lord-tenant cases.

Because LLCs are so inexpensive
and simple to set up, the companies
that create them don’t necessarily
have large assets.

“If you’re in litigation against an
LLC, sometimes, or alot of times, get-
ting the judgment is the easy part, but
collecting the judgment is the hardest
part,” he said.

The easiest way to collect is if you
know where the LLC has a bank ac-
count; this makes it possible to gar-
nish the account, Eisenberg said. If
the LLC owns real estate, you can also
put a lien on the property. The caveat
to these tactics is that if the LLC is in
debt or owes money on a property, the
judgment and attorney have to get in
line after the other lenders.
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Finding an LLC’s assets isn’t neces-
sarily the hardest part of collections,
but finding the correct name of the
entity or owner can be.

“A lot of parties are not precise
when they file a lawsuit about prop-
erly naming the business defendant.
So, if there’s an LLC called ‘ABC
LLC, then ABC LLC should only be
doing business as ABC LLC and not
signing contracts or doing business
as ‘ABC,” he said.

To be able to use a shortened name,
the business would have to file a fic-
tious name with the secretary of state.
If a business fails to do this, then it
may be an individual who signs the
document or contract and is now on
the hook as the party responsible for
paying judgment.

“What I see alot of times, especial-
ly with leases, is that the name of the
landlord is not ‘ABC, company LLC,
it’s just some name of the apartment
complex,” Eisenberg said. “But when
you file a garnishment to try to col-
lect the judgment, you have to list
who the entity is. So if the name of
the apartment complex is not a legal
entity, even if there’s some bank ac-
count, you know the bank account is
not held in the name of the apartment
complex, which is a nonexistent enti-
ty, then(...) you're not going to collect
from the bank account.”

As an attorney who also defends
LLCs, Eisenberg’s biggest piece of
advice for the companies is not to
co-mingle funds and to keep the com-
pany’s money in a completely separate
bank account not attached to their
personal finances.

“If they treat the entity separately
and only do business under the proper
name of the LLC, then the individual
who’s getting sued would have a much
better chance of getting the case dis-
missed,” he said.

THE SOLUTION FOR
ATTORNEYS

The investigation process must
start before an attorney attempts to
collect a judgment, Shkolnik said.

“If the LLC doesn’t have assets,
then a lot of times, people give up and
are not sure what to do,” she said. “So,
what you need to do in those cases is
you need to come up with a strate-
gy on how you could potentially get
to the members of the LLC assuming
they have assets.”

One of the steps Shkolnik and her
team have taken in the past is what
they call “piercing the veil” This
means that you as a creditor are ask-
ing the court to disregard the LLC’s
legal identity and hold the members
personally liable.

“There’s a bunch of factors that
the courts take into consideration in
determining whether to pierce the
veil, and it’s going to vary from state
to state. But generally, they look at
whether the LLC is undercapitalized,
whether the members were com-
mingling funds between the compa-
ny and their own funds, whether the
corporate formalities were ignored
— so the LLC, for example, doesn’t
have records (or) doesn’t have oper-
ating agreements — (and) certainly if
the LLC was used to commit a fraud
or some other form of injustice,” she
said. “If you have those factors, then
you can try to pierce the corporate veil
and get to the assets of the members.”

Similar to the actions Leyh took in
his case, McLeroy advises attorneys to
record the judgment, make it a public
record and place a lien on the assets
of an LLC anywhere they may be held
including other states and overseas.

“Then the next step is to determine
whether or not you want to take formal
discovery or not, from the judgment
debt or entity basically serving them

interrogatories,” she said. “Some-
times you would do that, sometimes
you would choose not to and instead,
potentially hire (an) investigator (or)
search the public records to locate
assets, bank accounts or real proper-
ty that might belong to the judgment
debtor that you can seize or attach to
help collect the judgment.”

One of the most common mistakes
attorneys make when trying to collect
from an LLC is not thinking about the
long game and submitting their dis-
covery too soon.

“Sometimes that tips them off and
by the time you get the answers back
from them, they’ve, for instance,
closed all the bank accounts that
they’ve told you about,” McLeroy
said. “So sometimes it’s not stra-
tegic to send a discovery, because it
basically puts the judgment debtor
on notice (about) what you’re going
to do next”

The second most common mistake
is to be too eager to collect a judgment
and to take every step at once, spend-
ing more client funds in what may be
a fruitless effort, she said.

There are steps the state legislature
could take to make collecting judg-
ments from LLCs easier.

Eisenberg suggests changing exist-
ing state law so that the identities of
LLC members are public record.

Leyh said the legislature could re-
quire that LL.Cs pay their judgments.

“They could require that they pay
judgments or hold the individuals
accountable (...). If the LLC doesn’t
have the assets to pay a judgment,
then turn that responsibility or that
liability over to the head of the LLC)’
he said. “They could limit the immu-
nity that the individuals have who
are creating these LLCs and protect,
in fact, the public that is harmed by
the bad acts of the LLC
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